
BEFORE THE APPEALS BOARD 
FOR THE

KANSAS DIVISION OF WORKERS COMPENSATION

YVETTE E. CLARDY )
Claimant )

VS. )
) Docket No. 172,371

KANSAS UNIVERSITY MEDICAL CENTER )
Respondent )

AND )
)

STATE SELF-INSURANCE FUND )
Insurance Carrier )

AND )
)

KANSAS WORKERS COMPENSATION FUND )

ORDER

Respondent appeals from the January 3, 1996 Award of Administrative Law Judge
Robert H. Foerschler.  The Appeals Board heard oral arguments on June 18, 1996.

APPEARANCES

Claimant appeared by and through her attorney, Bertica Dominguez-Calbi of Kansas
City, Missouri.  Respondent appeared by its attorney, J. Paul Maurin, III, of Kansas City,
Kansas.  The Workers Compensation Fund (hereinafter Fund) appeared by its attorney,
Thomas Kelly Ryan of Overland Park, Kansas.

RECORD AND STIPULATIONS

The Appeals Board has considered the record listed in the Award of the
Administrative Law Judge.  In addition, the Appeals Board has considered the transcript
of the Continuation of the Regular Hearing by Deposition of Yvette Clardy taken
February 28, 1995.  During oral argument, the parties stipulated that the March 23, 1995
letter by counsel for the Fund addressed to counsel for claimant and respondent should,
likewise, be considered a part of the record.  Said letter is attached, marked Exhibit 23, to
Claimant's, Appellee's, Reply Brief.  The stipulations listed in the January 3, 1996 Award
are also adopted by the Appeals Board.

ISSUES
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The terminal dates of the parties passed without any evidence being presented
beyond the regular hearing testimony of claimant.  The case was not formally submitted
to the Administrative Law Judge by letter or otherwise.  Nevertheless, an award was
entered by the Administrative Law Judge based upon the record as he found it to exist as
of the date of his decision.  Respondent appeals contending there was an understanding
between counsel that additional evidence was to be presented and pointing out that the
Administrative Law Judge failed to consider respondent's and the Fund's cross-
examination of claimant taken by deposition on February 28, 1995.  The specific issues
raised by respondent are as follows:

(1) Jurisdiction of the Administrative Law Judge to issue an award
without affording respondent an opportunity to present
evidence.

(2) Failure of the Administrative Law Judge to consider the cross-
examination of the claimant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The facts are known to the parties.  We need not repeat them herein.  The record
reflects that a motion to extend terminal dates was not before the Administrative Law
Judge at the time he issued his Award.  As there is no order by the Administrative Law
Judge on a request for extension of terminal dates, that issue is not before us.  The record
does reflect, however, that the deposition testimony of claimant taken February 28, 1995
was not considered by the Administrative Law Judge when he issued his Award.  This is
because the transcript was never filed of record.  The February 28, 1995 Continuation of
the Regular Hearing was taken within the terminal dates of the respondent and Fund as
originally established by the Administrative Law Judge.  At the conclusion of that deposition
claimant indicated that she wanted the opportunity to read and sign the deposition
transcript in order to make any necessary corrections.  During oral arguments counsel for
the parties agreed that a transcript of the deposition was forwarded to claimant's counsel. 
However, it was never presented to claimant for signature and never filed with the Division
of Workers Compensation.  Accordingly, at the time the Administrative Law Judge entered
his Award the transcript of the Continuation of the Regular Hearing was not a part of the
administrative file.

The Appeals Board finds that this case should be remanded to the Administrative
Law Judge for a determination based upon the entire record including the
February 28, 1995 Continuation of the Regular Hearing by Deposition of Yvette Clardy. 
Upon remand, the Administrative Law Judge may exercise his discretion with regard to any
motions that may come before him with respect to extending terminal dates to present
additional evidence or otherwise.

AWARD

WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
Award of Administrative Law Judge Robert H. Foerschler dated January 3, 1996, should
be, and is hereby, set aside and the matter is remanded to the Administrative Law Judge
for further proceedings and/or determination consistent with the findings and conclusions
enumerated herein.  The Appeals Board does not retain jurisdiction over this case.
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IT IS SO ORDERED.

Dated this          day of June 1996.

BOARD MEMBER

BOARD MEMBER

BOARD MEMBER

c: Bertica Dominguez-Calbi, Kansas City, MO
J. Paul Maurin, III, Kansas City, KS
Thomas Kelly Ryan, Overland Park, KS
Robert H. Foerschler, Administrative Law Judge
Philip S. Harness, Director


